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1.

Introduction

1.1

Before I discuss the complaints, I believe we should all have a clear picture of the history of
seal harvesting and its regulation in Namibia. The information which I am going to share
with you may be familiar to many, but I believe reiteration thereof will be a good starting
point.

1.2

Thereafter I will set out the complaints, identify the themes under which views were
expressed in the Dawson Edwards Opinion and other submissions, discuss each of the
themes in turn and express a view on the correctness or otherwise of the expressed legal
interpretation, refer to Namibia’s international agreements, examine the facts and then
return to the question whether Namibia should stop the harvesting of seals. I will conclude
with my findings and recommendations.

2.

Historical Background

2.1

The hyper-arid and inhospitable Namib Desert extends along the entire coast of the
Northern Benguela. Consequently the coast has always been sparsely populated and there
is no evidence that indigenous people were ever engaged in artisanal fisheries.

2.2

The first large scale commercial exploitation of marine resources in the Northern Benguela
started about three centuries ago with the development of sealing and whaling activities by
North American and European vessels; the operations were unregulated and indiscriminate
and resulted in the rapid depletion of the targeted stocks.¹

2.3

The South West African industry dates back to 1884 when it was the monopoly of the
Deutsche Kolonial-Gesellschaft who held all rights to capture and kill seals along the coast
between the Orange River and the Kunene River. The company hired sealing rights on 12
named islands off the coast over which the British Government had sovereignty, from the
Government of the Cape Colony and exploited them together with the seal colony at Cape
Cross² (my emphasis).

2.4

Cape Cross became more known for its colony of seals than for the cross planted there in
1484 by the Portuguese navigator, Diego Cao.

2.5

After occupation of South West Africa by Union military forces during the First World War,
no sealing was allowed and the rights on land at Cape Cross, still held by the Deutsche
Kolonial-Gesellschaft, was cancelled.³

2.6

Government regulation of sealing started at the beginning of this century.

2.6.1 The first measure to control sealing and to protect seals was introduced by the Government
of the Territory with the enactment of Proclamation No 18 of 1922, which prohibited the
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pursuing, capturing or killing of seals except under a licence. Boats had to be registered and
licensed.
2.6.2 Pursuant to these measures, the tender for the sole right to operate at Cape Cross was
awarded to Herman Offen of Swakopmund. In 1927 the sole right to capture and kill seals
on the unnamed islets and rocks over which the Territory had jurisdiction, was awarded to
Judel Lurie from Lüderitz. At that time, seals had not yet taken the mainland at Wolf’ and
Atlas Bay.⁴
2.6.3 In 1949, the Sealing and Fisheries Ordinance No 12 of 1949 was passed which repealed
Ordinance No 18 of 1922. Control over the exploitation of seals were tightened and the
mere possession of the skin of a recently killed seal by a person charged with killing,
pursuing or capturing of seals was made prima facie evidence that an offence had been
committed.⁵ The maximum fine of £500 or one year imprisonment or both were prescribed
for contravention of the Ordinance or the Regulations.
2.6.4 According to Keun, I.J. the Regulations promulgated in terms of the Ordinance did not
overlook the humane side of the activity and the methods permitted to be used in the
killing, were prescribed.⁶ However, I could not find the prescribed methods in the
Regulations.⁷
2.6.5 In 1973, the Sea Birds and Seals Protection Act, no 46 of 1973 repealed previous legislation
for Namibia (Sealing and Fisheries Ordinance) and South Africa and specified in the
Regulations the age, size and sex to be killed and the locations for sealing.
2.7

Shortly after independence, Namibia declared its authority over a 200 mile exclusive
economic zone (EEZ)⁹ in accordance with the United Nations Convention on the Law of the
Sea. The aim of proclaiming an EEZ was to prevent further depletion of its potentially
valuable fishing resources.

2.8

On 19 February 1991, the Ministry of Fisheries and Marine Resources was established and
the Namibian Government promulgated the Sea Fisheries Act, 1992 (No 29 of 1992); “To
provide for the conservation of the marine ecology and the orderly exploitation, conservation, protection and
promotion of certain marine resources; for that purpose to provide for the exercise of control over sea fisheries…”

2.9

Namibia became a signatory to a number of international instruments on responsible
fisheries, hence it was necessary to update its legislation pertaining to fisheries
management. As a result the Marine Resources Act, 2000 (No 27 of 2000) (MRA) was
promulgated in December 2000 and repealed both the Sea Birds and Seal Protection Act
1973, and the Sea Fisheries Act, 1992.

2.10

A year later the Regulations relating to the Exploitation of Marine Resources were made
under Section 61 (1) of the Marine Resources Act. ¹⁰
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3.

International Obligations

3.1

Namibia is a signatory to the following international instruments:
 The United Nations Convention on the Law of the Sea
 The Rome Declaration on the Implementation of the code of conduct for Responsible
Fisheries
 The Reykjavik Declaration on Responsible Fisheries in the Marine Ecosystems
 The Convention on the Trade in Endangered Species of Fauna and Flora (CITES).

3.2

Roux and Shannon argue that above measures demonstrate the commitments Namibia has
made to the management of its living marine natural resources and provide clear signs that
together with the principle of sustainability, ecosystem interaction are to be taken into
account.¹¹

4.

The Complaints

4.1

A legal opinion by Dawson, Edwards and Associates (the Dawson Edwards Opinion) on
behalf of Seal-Alert SA, alleging certain “illegalities pertaining to the annual seal hunt in Namibia”,
was sent to me with the following request:
“Based on the evidence presented to you we are of the opinion that there are sufficient grounds on which to
obtain an urgent interdict preventing the Minister from commencing the harvest pending investigation into the
legalities of it”.

4.2

In addition Seal-Alert SA, the International Fund for Animal Welfare (IFAW), Windhoek
Society for the Prevention of Cruelty to Animals (SPCA), South African Seal Saving Initiative,
Sea Sheppard Conservation Society, National Council of SPCA – South Africa (NSPCA),
World Society for the Protection of Animals (WSPA), Seals of Nam and many other
individuals and groups raised grave concerns about Namibia’s annual seal harvest because,
in their respective opinions:
• it is contrary to Namibian law and Namibia’s obligations under international law;
• Namibia’s law regulates it inadequately;
• it violates the principle of sustainable utilization contained in the Namibian Constitution
and the MRA;
• the MRA and the Regulations are contradictory and together inadequately protect seals;
• the Regulations are impossible to implement;
• it violates the Animal Protection Act, no 71 of 1962 (APA);
• it violates the “right” of seals and the brutal killing of seals negatively affect sealers; and
• the Minister of Fisheries and Marine Resources, in authorising seal harvest in areas not
governed by the MRA, exceeds the jurisdiction of his powers (jurisdictional issues).
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5.

The Investigation

5.1

The investigation into the complaints was divided into three parts, namely:

5.2

Stakeholders Consultative Meeting

5.2.1 The purpose of the meeting was to provide stakeholders and concerned persons and
organizations an opportunity to make presentations to me based on facts which would
support their respective view points.
5.2.2 The consultative meeting took place in Windhoek on 20 September 2011 and the following
organizations made oral presentations and submitted written representations and
documents:
• Windhoek Society for the Prevention of Cruelty to Animals; (SPCA)
• International Fund for Animal Welfare (IFAW);
• South African Seal Saving Initiative
• Seal-Alert SA
• Seal Products (Pty) Ltd
• Sea Sheppard Conservation Society
• The Seals of Namibia
• National Council of SPCA – South Africa (NSPCA)
• World Society for the Protection of Animals (WSPA)
• The Ministry of Fisheries and Marine Resources
5.3

Site Visits and Interviews
• A visit by me to Cape Cross to observe the shooting of male seals;
• A visit by Ms Rakow, Director in the Office of the Ombudsman and I to the seal factory in
Henties Bay; interviews were also conducted with the owner of the factory, Mr Gys Cilliers
and ten of his employees;
• A visit to Cape Cross by Ms Rakow and I to observe the seal colony after the cows gave
birth;
• A visit to Seal-Alert SA’s seal sanctuary in Hout Bay and a visit to Seal Island on invitation
by Mr Francois Hugo of Seal-Alert SA,

5.4

Desk Research
In addition to the above submissions and information submitted to me, I also received
hundreds of e-mails from concerned individuals and groups and I found all the submissions
to be of great assistance. A considerable amount of time was also spent on the thorough
scrutiny of a number of laws, publications and other related materials.
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5.5

I have identified the complaints under which views have been expressed in the written
submissions and during the interviews and I will now discuss each of these complaints and
express my view.

6.

Jurisdictional Issues

6.1.1 In the Dawson Edward Opinion (p.12), it is argued that the Minister of Fisheries and Marine
Resources in authorizing seal harvest in areas not governed by the MRA (and previously by
the SBSP Act), on the mainland, i.e. at Cape Cross, Atlas and Wolf Bays, is exceeding the
jurisdiction of his powers and therefore acting unlawfully and as a result the seal harvest has
been in contravention of the provisions of the MRA.
6.1.2 It appears that the argument is based on the premise that the jurisdiction of the Minister of
Fisheries and Marine Resources under the MRA, extends only over the Namibian waters and
only up to the high water mark.¹³ Under the Regulations, the seals must be “driven away from
the sea and killed on land”

(Regulation 20 (2), and such practices are authorized under the MRA

which fall outside the Minister’s jurisdiction.
6.1.3 After examining the Dawson Edwards Opinion and Namibian legislation, DLA Cliffe Dekker
Hofmeyr expressed the view that “the powers of the Minister of Fisheries in respect of the management
and utilisation of seals in Namibia extends over Namibia waters and Namibian land, including Cape Cross Seal
Reserve. He/she therefore does have jurisdiction over the management and utilization of marine resources,
including seals, whenever that may occur in Namibia, including on land under the control of other Government
departments. We therefore do not agree with the argument put forward in the Dawson Edwards Opinion
regarding the Minister of Fisheries exceeding his/her jurisdiction.”

¹³

6.1.4 It is my view that the harvest of marine resources (including seals) is not limited to Namibia
waters only. The MRA applies to the control of marine resources including their
management, protection and utilization “….in Namibia and in Namibian waters…..”¹⁴
6.1.5 The MRA in Section 32 (1) and (2) further provides:
(1)

“No person shall in Namibia or in Namibian waters harvest any marine resource….

(2)

… no person shall in Namibia or in Namibian waters harvest….” (my emphasis)

6.1.6 The MRA does not define Namibia, but in my view “in Namibia” means any place which forms
part of the territory of the Republic of Namibia. The “territory of Namibia” in turn is defined by
the Constitution: “The national territory of Namibia shall consist of the whole of the territory recognised by
the international community through the organs of the United Nations as Namibia, including the enclave,
harbour and port of Walvis Bay, as well as the off-shore islands of Namibia and its southern boundary shall
extend to the middle of the Orange River”

6.1.7 The Attorney-General of Namibia is of the opinion “that harvesting of marine resources and the
jurisdiction of the responsible Minister extends to the Namibian waters, as defined in the Marine Resources Act
and without limitation to the sea bed up to the high water mark and anywhere in Namibia, which in our opinion,
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taking account of the definition in clause 4.7, includes off-shore islands. We therefore submit that the allegation
of Seal-Alert SA in this regard is not correct”.¹⁵

7.

Over-exploitation or Sustainable Utilization? The Seal Harvest
violates the principles of sustainable utilization contained in the
Constitution and the MRA

7.1

It is alleged in the Dawson Edwards Opinion that “scientifically it has been peer reviewed and
accepted that prior to human exploitation of seals, no mainland seal breeding colonies existed….. It is thus clear
that seals have been forced to seek safer habitats following the continued disruption of their preferred habitats
(being islands) which has resulted in these animals being forced to choose mainland as an alternative notably,
islands which historically were home to thousands of seals are now extinct, which in turn further raises the
concern that if sealing activity is allowed to continue on the mainland in line with the MRA, the seal colony may
collapse in the same manner which defines all principles of sustainability. It is our submission that in light of the
evidence presented to us in respect of the annual seal harvest in Namibia; this principle is not being observed or
implemented”.¹⁶

7.2

In its presentation, the International Fund for Animal Welfare (IFAW) alleged that “there is
currently no assurance that Namibian Cape fur seal hunt is being conducted in a manner that is biologically
sustainable…. Despite claims to the contrary we can find no scientific evidence that the Cape fur seal population
is growing rapidly….. There is no available evidence that would suggest the current levels of exploitation in
Namibia are biologically sustainable”¹⁷

7.3

It is further alleged that the total allowable catch (TAC) determined by the Minister of
Fisheries and Marine Resources has not been rationally linked to the seal population
numbers and which has resulted in unsustainable harvesting.¹⁸

7.4

Dictionaries provide more than ten meanings for “sustain,” the main ones being to “maintain”,
“support” or “endure”. The most widely quoted definition of sustainability and sustainable
development is that of the Brundtland Commission of the United Nation on 20 March 1987:
“sustainable development is development that meets the needs of the present without compromising the ability
of future generation to meet their own needs”.¹⁹

7.5

It is common knowledge that the principles of living natural resources (including seals)
utilization in Namibia are enshrined in the Namibia Constitution²⁰ and need not be
repeated.

7.6

Namibia’s policy of sustainable utilization of living natural resources is not only enshrined in
its Constitution but received world wide approval at the first Earth Summit held in Rio de
Janeiro. The provisions of Agenda 21 made it clear that the policy of the Namibia
Government is in line with the agreed policy of the Earth Summit.²¹

7.7

The principles of sustainable utilization is also provided for in the Preamble of the MRA and
Section 2 which empowers the Minister of Fisheries and Marine Resources to determine
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policy with regard to the conservation and utilization of marine resources in Namibia, “in
order to realize the greatest benefit for all Namibians both present and future.”

7.8

Namibia does not cull seals – it harvests them. The concise Oxford Dictionary defines cull as “to
reduce the population of (a wild animal) by selective slaughtering“
crop”.

and harvest as the “season’s yields or

Dr J-P Roux puts it as follows: “…according to our official policies we are harvesting seals on a

sustainable basis, i.e. trying to keep the population at a productive and safe level, to sustain future harvest (as
well as other ‘non-consumptive’ uses like tourism). A cull would in contrast be defined as killing seals for the
purpose of decreasing the population for one or another the answer is indeed that we exploit/harvest seals
because they are a renewable commercial resource”²²

7.9

Shortly after Namibia’s independence, the national policy objectives for the fisheries sector
were clearly stated in the White Paper Policy document entitled: “Towards Responsible
Development of the Fisheries Sector (December 1991) which states inter alia:
“The Government’s main objective for the fisheries sector is to utilize the countries resources on a sustainable
basis and to develop industries ….. seals are considered to be exploitable resources and will be utilized through
culling, but conserved at safe sustainable level”.

7.9.1 Following the 1994/1995 mass mortality event, the policy regarding seal utilization appears
to have moved away from above policy.
7.9.2 In an effort to clarify the policy on seals, the Namibia Government issued a press released
through the Ministry of Foreign Affairs which stated inter alia:
“As a matter of fact the seal population has flourished to such an extent that they represent a very real threat to
other marine life with an equal right to protection and sustainable exploitation…….. Despite this real threat, the
seals are not being harvested at the behest of the fishing industry merely to reduce their numbers. The Namibian
Government’s approach to the question of seal harvest is guided by the same principles which apply to the
utilization of any other natural resources falling within its jurisdiction namely, that these be utilized on a
sustainable basis, to the benefit of the inhabitants of the country…… Namibia’s seal population had increased to
the point where they exceeded by far the carrying capacity of the environment. It must surely be agreed,
therefore that it is more humane to curb the unrestrained seal population to a level where they can be sustained
by the environment”²³

7.10

Assessment methodology for the Namibian seal population:
• The seal population is assessed by an age and sex disaggregated models;
• The population is assessed as a whole and not by colonies;
• Data from aerial surveys are part of model input data;
• Aerial surveys are conducted every third year;
• Current seal population stands at around 700 000 individuals and current 3 year rolling
TAC stands at 6000 males and 80 000 pups per season. The TAC is revised annually;
• The harvesting is done in line with the Ecosystem Approach to fisheries (Johannesburg
Summit on sustainable utilization, 2001);
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• The seal population in Namibia is in a healthy growing state and is in no way threatened
with extinction.²⁴
7.11

Kirkman, et al are of the view that the decline in the population growth of seals during 1993
to 2004 was mainly due to the scarcity of food.

7.11.1 “The distribution shift in the seal population in Namibia is likely in response to shifts in the geographical
distribution of prey (van der Lingen et al. 2006). This is supported by the fact that the decline in Region 2 was not
confined to the mainland sites of Wolf and Atlas bays as would be expected if effects of harvesting were driving
the changes, but was also evident at offshore locations. Harvesting at these two mainland sites throughout 19932004; at these sites pup counts in 1998 and 2004 were 81% and 73% of their 1993 levels respectively. The
corresponding count offshore colonies in Region 2, where no harvesting took place, were 71% and 65% of their
1993 levels, suggesting a common cause for the decline on both the mainland and the islands – probably prey
availability“²⁵

7.11.2 Effects of continued harvesting in Namibia may have contributed to the decline in the
growth rate of the population. However, circumstances support the view that the main
cause of the reduced rate of increase during 1993-2004 compared with 1972-1993, is the
effect of reduced prey availability on the carrying capacity.
7.11.3 It appears that the ban on seal harvesting since 1991 in South Africa is not the only cause
for the stabilization in growth of the seal population during 1993-2004, but limited
breeding space may have contributed. In South Africa seal breeding occurs on small
offshore islets or rocks which provide little or no space for further growth of the existing
colonies. ”Therefore, the combination of limited breeding space and spatial shifts in the availability of prey in
the Southern Benguela may have contributed to the perceived stability in growth of South Africa’s population
during 1993-2004 compared with 1972-1993”²⁶

7.11.4 “In summary, numbers increased significantly from 1972-1993, both in Namibia and South Africa, with
mainland colonies accountable for most of the growth….However there appears to have been little change in
the overall population since 1993 when it was estimated at about 2 million animals”

²⁷

7.11.5 “The fur seal population is dependent on the abundance of prey, mainly composed of epic and meso-pelagic
organisms’ particularly bearded goby, lantern fish, juvenile horse mackerel, juvenile hake and squid. Changes in
the size of the fish stock, density or availability of fish to seals because of depth or geographic distribution and
the distance from breeding colonies, affect the seal population….for the seals the next series of bad years’, 1994
and 1995, the effects of the abnormal environmental conditions were more widespread and more drastic in
amplitude…. The seal population was effected quite drastically by those events. From January 1994 pup growth
was very low due to lack of prey availability to the lactating females. An estimated 300 000 seal died during
1994, nearly a third of the total population”²⁸

7.12

After examining the evidence presented in the Dawson Edwards Opinion that seal
harvesting has been and continues to be unsustainable, DLA Cliffe Dekker Hofmeyr
concluded that “it is not possible to assess or verify the facts presented regarding seal population or habitats
and the effect on them of historical and current harvesting. In our view, in order to attempt to persuade the
Namibian authorities of the unsustainable utilization of seals, contrary to the constitution and the MRA and
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possibly in contravention of CITES, current scientific evidence is required to be produced which indicates that the
current TAC for seals is not rationally linked to population numbers and will result in population numbers being
reduced to a level from which they may not recover. It would assist to show that the TAC is not based on ‘the best
scientific evidence available,’ as required by the MRA. Without such evidence, arguments for the unsustainability
of the seal harvest lack substance.”²⁹

7.13

Despite my oral and written requests for the outcome of the 2011/12 aerial survey of seals
by the Benguela Current Commission and other information, the Ministry of Fisheries and
Marine Resources did not respond.

7.14

I am unable to make a definite finding on the two opposing accounts of whether Namibia is
“guilty” of unsustainable utilization of its seals or not. I can only agree with DLC Cliffe Dekker
Hofmeyr “that current scientific evidence is required which will indicate that the current TAC is not rationally
linked to population numbers and will result in population numbers being reduced to a level from which they
may not recover”.

8.

The Namibian Seal Harvest Violates the Animal Protection Act
(APA)
• It is common cause that the APA criminalizes a number of inhumane practices, including beating,
terrifying and causing suffering. ³⁰ It protects animals, but does not confer rights on them. I agree
with Judge Cameron where he states the following in his minority judgement:

“The Act and the SPCA Act are both animal welfare legislation. Though not conferring rights on the animals
they protect, the statutes are designed to promote their welfare. The statutes recognise that animals are
sentient beings that are capable of suffering and pain. The statutes thus acknowledge the need for animals to
be protected from human ill-treatment”.³¹

• Animals are defined in the APA as “domestic animals and wild animals in captivity or under the
control of any person”³²

(my emphasis) But the Act does not define ”under control” and neither

were the words the subject of judicial interpretation.
• The MRA Regulations provide that the seals to be harvested must be driven away from
the sea and allowed to settle down before clubbing begins.³³
8.1

The position of Seal Alert SA

8.1.1 The Dawson Edwards Opinion alleged:
• Whilst the sealers are trying to identify the pups which need to be killed, they are
simultaneously causing disruption of the entire colony and naturally the seals scramble for the
sea (my

emphasis).

• The pups are rounded up in a group (whereupon they scramble to get on top of each
other presumably due to fear) and the clubbers then beat these pups to death whilst in
the group.³⁴
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8.2

The position of Seals of Namibia
• The majority of the animals targeted are pups which are still nursing from the teat…….
They are exceptionally agile on land, can move almost as fast as a man and over rough terrain.
Aside from their dense occurrence and the fact that Fur seals will flee from advancing human,
their locomotive abilities enable these animals to take evasive action, reducing the likelihood of
an accurate strike capable of effectively stunning them (my emphasis).
• Such prolonged interference results in chronic stress, leads to the disruption of the
physiological function, the suppression of the reproductive and immune system and
regular self aborts from pregnant cows are not uncommon.
• The Seals of Nam is of the opinion that the annual harvesting of seals in Namibia is in
clear violation of the Animal Protection Act 71 of 1962. ³⁵

8.3

The position of the South African National Council of SPCA’s (NSPCA) and the World
Society for the Protection of Animals (WSPA):
• Regulation 20 of the MRA is inadequate to ensure humane slaughter and compliance
with international best humane standards
• The Namibian Seal harvest fails to comply with regulations and leads to the inhumane,
unethical and cruel slaughter of seals
• The seal harvest in Namibia, falls within the definition of wild animals in that at the time
of the harvest they are under the control of persons, because prior to the clubbing they
are herded into groups; for the seals there are no escape other than being clubbed. (my
emphasis)
• In short, the two organizations allege that the harvest is in breach of Section 2(1),(a), (f),
(r); that the clubbers do not have the necessary knowledge of the aging process of seals
for the proper identification of pups; because of the limited time of harvesting (06h30 –
8h30), it is impossible to implement the three steps killing process; the chaotic nature of
the hunting process causes a stressful disturbance to the breeding colony ³⁶
• “WSPA (2007) included an additional potential animal welfare concern: pups and other seals are subjected to
witnessing the killing of co specifics, which may cause additional stress in animals that have already been
traumatized by being driven up to the beach and confined prior to stunning. There are however, little data to
support this hypothesis from other species such as pigs (Gradin, 1975) and rodents, and none is available for
seals.”³⁷

8.4

Position of the Windhoek SPCA

8.4.1 The Windhoek SPCA is convinced that seals fall under the definition of animals as defined in
the APA and would like the harvesting to cease on ethical grounds. They are further of the
opinion that if the harvesting is done properly it should be possible to kill them quickly
without causing pain but expressed the reservation that it is:
•
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difficult to hit moving animals accurately; (my emphasis)

•

some animals may be injured before being killed;

•

separating pups from mothers is distressful;

•

herding frightens and stress pups;

•

breeding colonies are disturbed.

8.4.2 The SPCA, represented by an independent veterinarian and biologist observed the first
harvest of 2010 and confirmed that they did not see any breaches of the Regulations and
concluded that “the SPCA could not claim that the method was less humane than slaughtering cattle in an
abattoir is meant to be,”

although they have reservations that this is the norm because the

killing took place in their presence the Minister and other officials.³⁹
8.4.3 On an application by the Windhoek SPCA, the Magistrate of Swakopmund apparently ruled
that seals do not fall under the definition of animals in the APA.⁴⁰ It further appears that the
SPCA did not challenge the Magistrate’s interpretation of the law in the High Court.
8.5

The position of IFAW’s
• There is sufficient evidence that the hunting of seals in Namibia should be ended on the
basis that it does not meet internationally recognized requirements for human killing;
• as pups at the age of slaughter are highly mobile, they often attempt to run away from the
hunters,

and several strikes may be necessary to ensure that an animal has been rendered

unconscious. Since the probability of accurate striking moving target is lower than for a
more stationary one, there is a high likelihood of ineffective stunning. (my emphasis);
• bulls are killed via a shot to the head, but as the first bullet may not always kill, a struck
animal may flee.⁴¹
8.6

The Thomson position
Mr Ron Thomson, who according to him, investigated and attended Namibia’s on-going
seal culling programme concluded that: “The culling exercise I witnessed was extremely well executed
and very humane. I have been working in the national parks and wildlife management professions now for more
than 50 years; and I have considerable experience in the culling of wild animals. Consequently, I wish to state
that I believe the actual seal harvest (the killing of seals) that I witnessed at Cape Cross in Namibia, could not
have been better accomplished in any other way. The same conclusion was also reached by an international
group of veterinarians several years ago”.⁴²

8.7

The position of the Ministry of Fisheries and Marine Resources
• Seal harvesting in Namibia is done in line with the provisions of the Constitution and the
operations are governed by the Marine Resources Act;
• the methods of harvesting used in Namibia have been tested any practiced all over the
world. However, the Ministry welcomes anybody with a better harvesting method to
come and share it with them.⁴³

8.8

Position of individuals and other groups
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• It is impossible to summarize the views and opinions of the many individuals and other
groups who wrote to me on these issues; it suffices to quote from a letter received from a
certain Mr Morehead:
“I must take particular issue with the statement of the Minister that the seal cull is humane. This is both false
and preposterous. Despite tireless efforts by your government, there is not a single reputable “expert”, “animal
welfare group” or “veterinary group” that has observed the cull or photos and videos of the cull, and called it
humane”.

And then comes the threat which appears in so many of the letters: “Your failure to

act responsibly regarding my request will leave me with only one alternative. To join a global campaign to
boycott Namibia’s tourism….”

8.9

³⁸

The position of the Rights Holders and Sealers

8.9.1 Interviews with Mr Gys Cilliers and ten of his employees⁴⁴ revealed the following:
• Mr Cilliers is a seal rights holder since 1999, a shareholder in Seal Products Ltd and the
owner of the seal factory in Henties Bay;
• two of his employees have been working in the seal harvest industry since 1972 and one
for more than 30 years. Between them they have more than 110 years of experience in
seal harvesting;
• all employees receive training before the seal harvest season starts;
• there are 18 clubbers and 6 stickers and they start at 06h30 every day and leave Cape
Gross before 10h00;
• when they herd a group of seals inland and allow the bigger ones to escape, there are
between 50-100 pups left;
• they can easily identify the pups that must be killed, because they are the ones that were
born the previous December and are the smallest;
• they kill an average of 500 pups per day;
• the skull of a pup is very soft, like an egg and needs only one strike with the club to
shatter its skull, but sometime a second strike is necessary because the pups move
around and to ensure death;
• there is no better way to kill the pups;
• all the pups in the group are killed and not a single one is allowed to escape;
• they do not hurt or injure a pup unnecessarily;
• Mr Cilliers or a supervisor, together with two fisheries inspectors who rotate every second
week, are always present during the harvesting process;
• every Tuesday and Thursday scientists of the Ministry are present to collect data;
• the most experienced clubbers accompany the shooters to point out the bulls to be
killed;
• only professional hunters are used; two of the shooters are employed since 1999;
• if a second shot is necessary, the bull is killed before it can escape in the water;
• the allowable error margin is 1%;
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• the quota for Cape Cross for the three right holders, is 40 000 pups, which is seldom filled
because of many factors, like bad weather conditions, limited time during harvest days,
harvesting usually only starts at mid- July, power failures in Henties Bay which prevent
harvesting because the seals cannot be processed at the factory. It is certainly not a
matter of not enough pups;
• every part of the seal is processed in the factory;
• during the harvest season ±69 workers are employed and their combined monthly salary
is ±N$130 000,00. The gross salary for October 2011 of the highest paid worker, was N$
6859-50 and the lowest N$ 753.16, but he only worked for 95 hours;
• on a question on what impact the killing of seals have on them, one of the clubbers, after
his first clubbing experience, remarked that “it was not nice, it bothered me a bit, but after the
fourth harvest it was like killing a sheep”

(cutting its throat);

• they do not see them as seals but as bread; it does not bother them to kill seals; it is their
work and they must work to survive;
• before exportation, the seal products are examined by the Head State Veterinarian in
Walvis Bay.
8.9.2 The question which arises is whether a person can have wild animals like seals under his
control if they are unrestrained and nearly always in motion; running towards, past and away from the
clubbers when they are struck⁴⁵ or naturally scramble for the sea, ⁴⁶ or can move as fast as a man, will flee from
advancing humans, their locomotive abilities enable these animals to take evasive action;⁴⁷ they are highly
mobile and striking a moving target.⁴⁸

8.9.2.1 Whether seals could be said to be “under the control of any person” and therefore to fall within
the definition of “animal” under the APA, where the said Act does not define “under control”, is
a matter of judicial interpretation. Dictionaries define “control” “to command or direct”, the power of
directing, and restraining, means of regulating, means of restraining.” “Under control”
controlled; in order”

is defined as “being

and the opposite; “out of control” is defined as “no longer subject to containment,

restraint or guidance”.

8.9.2.2 It is the duty of our courts to interpret the statutes and in the absence of such interpretation
and taking into consideration the circumstances described in 8.1.1, 8.2 and 8.6, it cannot be
said that seals are under the control of the clubbers during harvesting. Therefore, the
sealers and by extension, the authorities who permit the ‘cruel treatment’ of pups, cannot
be in breach of any of the provisions of the APA.
8.9.2.3 However, where a holder of a quota harvests seals in contravention of any condition
prescribed under the MRA he would in terms of section 52(3)(c) of the Act be guilty of an
offence. In addition, in terms of section 52(4) (b) of the Act any person who harvest seals in
contravention of section 47 and the regulations, is guilty of an offence.
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8.9.3 I agree with the conclusions of the EFSA Opinion⁴⁹ in regard to the methods used for killing
seals in the Namibian harvest, in so far as the Opinion concludes it as a possibility that:
• both targeted and non-targeted animals may sustain injuries before they are killed or
escape during the pup hunt;
• some non-targeted animals may sustain injuries before being released or escaping;
• not all animals which are clubbed or shot are killed or rendered irreversibly unconscious,
therefore sticking and bleeding-out is required to ensure death;
• reportedly, pups are frequently not properly bled out after stunning, resulting in some
animals regaining consciousness or remaining conscious for considerable periods of
time…..because without adequate sampling that is representative of the entire hunt with
respect to sample size and design, it is not possible to establish reliably the exact
proportion of animals that are killed outright, or that are irreversible unconscious, or that
are reversibly unconscious, or that are conscious at the various stages of killing and
skinning process; i.e. uncertainty is high in obtaining relevant and representative data for
a specific sea hunt.
8.9.4 Common sense dictates that sealing activities that continue nearly uninterrupted for four
months in a breeding colony may cause considerable disturbance and fear distress to
animals.
8.9.5 I am of the view that seal pups are not allowed to settle down before clubbing begins. It is
indeed impossible to comply with this part of the Regulations because pups are
unrestrained and constantly in motion.
9.

Methods used for killing seals in Namibia: Are the MRA
Regulations impossible to implement?

9.1

In the second century BC, the Greek writer Oppian described an ancient encounter involving
the Mediterranean monk seal: ”…. the fishermen bring it (seal) near the land; there, with trident and
mighty clubs and stout spears, they smite it on the temples and kill it, since destruction comes most swiftly upon
seals when they are smitten on the head.”⁵⁰

9.2

In the 20th century, Regulation 20(2)(b) of the MRA provides for a similar method, namely
that a clubber must kill a pup by clubbing it on the head with a seal club.

9.3

There are of course many ways of killing a seal pup and many of those have been tried
locally as well as in other countries (particularly USA, Canada and Russia). However, all these
trails have come up with the same conclusion: However gruesome it may sound, if clubbing
is done properly and accurately it is indeed the most effective method to dispatch of a pup
in the quickest way, rendering the pup unconscious and ‘brain dead’ virtually instantly and in
the process minimising suffering and stress. In addition, at a semi-industrial scale, when
several hundreds of pups are killed in a short period of time, it is also the most practical
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method if not the only one applicable. Of course, all of this is valid only ‘if it is done properly’ as
mentioned above; hence, the Regulations we have on how this should be done and how
inspectors should monitor this. As was mentioned at the meeting with Mr Hugo, there is
always room for improvement and one should be vigilant to uphold the standards of killing
methods, the skills and training needs of the sealers and the reporting process by
inspectors.⁵¹
9.4

The Panel on Animal Health and Welfare observes that “sealing clubs are used in Namibia during
the hunt for Cape Fur seal pups, which are aged between about 7 and 10 months at the time of the hunt. At this
age, all the important sutures of the skull are still open (Rand, 1956). Generally, pups are running towards, past
or away from the clubbers when they are struck. An accurate, forceful strike with a club can, nevertheless, render
a pup unconsciously immediately. In the case of an ineffective strike, it is possible for the clubber (or another
clubber) to follow up with repeated blows, provided the hunting operation follows the stipulated procedure.”⁵²

9.5

The Panel further observes that the method used for killing of pups in Namibia, namely the
“stun”

and “stick” method has been the subject of much controversy because it is regarded by

many as inhumane (David 1989). Unlike adult males, to hunt the pups with rifles is
impractical because of the relatively small size of the head and their tendency to
congregate in groups. Other alternative killing methods which have been investigated have been
found by scientists and veterinarians to be neither adaptable to fur seal hunt nor more humane than
stunning and sticking (Keyes,

9.6

1980).⁵³ (my emphasis)

The Report of the North Atlantic Marine Mammal Commission Expert Group concluded that:
 different types of hakapik and clubs exist and are used as primary tools for stunning
and/or killing young seals (less than 1 year), and are known to be effective tools in this
respect;
 the methods applied for stunning and killing seals belong somewhere between the
methods used for free roaming mammals and some of the stunning and killing
techniques used in slaughter houses;
 when using the hakapik or club to stun young seals in the large scale seal hunt, the
operator is situated very close to the animal and will, as in a slaughterhouse operation, be
able to stun the seal by directing the stunning device (blow) to the brain and then kill the
animal by bleeding out……also, in general, there are no known killing method that can
guarantee a 100% instantaneous stun and kill of animals….no official criteria of death
have been formulated for animals except for whales. ⁵⁴

9.7

In 2005, the World Wildlife Fund (WWF) commissioned the Independent Veterinarians
Working Group Report. With reference to video evidence, the Report states: “Perception of the
seal hunt seems to be based largely on emotion, and visual images that are often difficult even for experienced
observers to interpret with certainty. While a hakapik strike on the skull of a seal appears brutal, it is humane if it
achieves rapid irreversible loss of consciousness leading to death.”⁵⁵
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9.8

I am of the view that clubbing is the most practical method of killing seals and the only one
applicable in the Namibian harvest, provided it should lead to irreversible loss of
consciousness and death.

9.9

I am further of the view that training and enforcement should aim to meet the three steps
of effective hitting/shooting, effective monitoring and effective bleeding out.

9.10

I am further of the view that the Regulations are not impossible to implement, but agree
with Dr Roux that there is always room for improvement and I also agree with the DLA Cliffe
Dekker Hofmeyr opinion that “appropriate remedy would be to lobby for the amendment of the MRA
Regulations, to replace existing measures with those that could be implemented and would result in better
regulation of harvesting and therefore reduced suffering of seals.”⁵⁶

10.

Contradictions in the Marine Resources Act (MRA) and its
Regulations

10.1

Section 32(1) of the MRA provides that commercial harvesting of marine resources, which
include seals in Namibia and Namibian waters may only be done under a right, an
exploratory right or a fisheries agreement and section 32(2) provides that where quotas are
set, harvesting must be undertaken in terms of it.

10.2

It is argued in the Dawson Edwards Opinion (p.20) that Regulation 18(1) of the MRA
Regulations is in conflict with above prerequisites for harvesting where it provides that
“except in terms of a right or exemption a person may not harvest any species of mammal other that the Cape
fur seals…”

It would appear that this provision exempt a person from obtaining a permit to

harvest seals.
10.3

Seal harvesting is undertaken in terms of rights and TAC’s granted under the MRA and the
provisions of the MRA take precedence; as the Regulations are secondary and based on the
MRA.

10.4

Although the practical effect of the inconsistency between the provisions is
limited, I agree with the Dawson Edwards Opinion that such inconsistency is undesirable
and creates uncertainty. I am of the view that the Regulations should be amended.

11.

The seal harvest violates Namibia’s obligations under the
Convention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES)

11.1

Namibia is a signatory to the CITES and as a state party to the Convention, it is under an
obligation to comply with the requirements of the Convention.
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11.2

Seals are listed under Appendix II, which includes species not necessarily threatened with
extinction, but in which trade must be controlled in order to avoid utilization incompatible
with their survival.

11.3

The International Union for Conservation of Nature and Natural Resources (IUCN), the
global authority for red listing species of conservation concern, lists the Cape fur seal as of
“least concern”.

11.4

Seals of Namibia argues that the recent mass die-offs, a 90% loss in preferred natural
habitat and their listing under Appendix II of CITES, is reason enough to take immediate and
decisive action in protecting and conserving the species.⁵⁷

11.5

It is argued in the Dawson Edwards Opinion that the seal harvest violates Namibia’s
obligations under CITES because Namibia is failing to manage seals in a sustainable manner
under the MRA as required by the Convention.

11.6

I agree with the conclusion of DLC Cliffe Dekker Hofmeyr that if there is evidence that the
seal harvest is unsustainable, because seal specimens are exported, Namibia may be failing
to meet its CITES obligations.

11.7

It is further alleged in the Dawson Edwards Opinion “that CITES requires a management authority to
ensure that any export of such species are not a threat to the survival of the species or harvest in violation of any
laws protecting seals in Namibia. Given the fact that when the relevant provisions of the MRA and the
Regulations are read together, one may come to the conclusion that seals may be harvest in a manner which is
essentially unregulated and not subject to a right, exploratory right or fisheries agreement, it is our submission
that it is in contravention of the terms of CITES and ultimately unlawful.”⁵⁸

11.8

As discussed in para 10 above, the seal harvest is undertaken in terms of rights and TAC’s
under the MRA and the provisions of the MRA prevail over those of the Regulations. As
pointed out further in para 10, the practical effect of the inconsistency between the
provisions is of limited effect. It is my view that the harvest is not in contravention of the
terms of CITES and surely not unlawful.

11.9

It is further alleged that the Ministry of Fisheries and Marine Resources and not the Ministry
of Environment and Tourism, which is the management and scientific authority under CITES
for Namibia, issue export permits for seal products.⁵⁹

11.10 No evidence is provided to prove that the Ministry of Fisheries and Marine Resources issue
export permits for seal products; on the contrary, Mr Cilliers provided us with a copy of an
export permit, no 104604, dated 13/10/10 and issued by the Ministry of Environment and
Tourism as well as a copy of a CITES export permit, no 0027222 dated 15/10/2010.
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12.

The economics of seal hunting and seal watching in Namibia

12.1

I did not research the economics of seal hunting and seal watching in Namibia and cannot
comment thereupon, except to say that I agree with the Report: The Economics of seal hunting
and seal watching in Namibia: Economists at large;

where it inter alia states: “Nevertheless, despite the

limited growth prospects, the strength of the current industry is in the jobs it supports. Although it is mostly low
paid, low skilled and seasonal work, employment is nonetheless important in Namibia.”⁶⁰

The current

unemployment rate in Namibia is 51% - a few jobs make a difference.
12.2

If tourists will be shocked to find that a seal they photograph one day may be killed the
next morning (as stated by Clair Bass), the same applies to a rhino, a whale, a dolphin,
elephant, cheetah, lion; too many to mentioned. I believe I do not have to remind her of
what Jacques Cousteau said in 1978: ”Those who are moved by the plight of the harp seal could also be
moved by the plight of the pig – the way they are slaughtered is horrible”.

13.

Discussion of the Facts

13.1

What follows hereunder is a highlighting of some of the contradictions between the
different versions, which makes it extremely difficult to assess or verify the facts presented.

13.2

The Dawson Edwards Opinion (p.5) alleged that no mainland seal breeding colony existed
and only after 1940 when the seal population was less than 50%,. mainland seal breeding
colonies developed unnaturally. This statement is contradicted by others who claim that seal
harvest at Cape Cross started as early as 1884. The data in table III (Annexure A) clearly
shows the number of seals harvested during 1924 – 1927 at Cape Cross.

13.3 It is further alleged (p.6-8) that seal harvesting has been and continues to be unsustainable
in the sense that it results in significant reduction in numbers; the seal population has
effectively declined by more than 90% from pre-exploitation levels and since Namibia’s
independence by a further 35%.
13.3.1The Dawson Edward Opinion further claims that in South Africa, where seal harvesting has
ceased since 1990, pup production increased from 74620 – 80897 with no mass die-offs or
annual harvesting of seal pups. In the same vein it is argued that seal harvesting is
responsible for the growth of the seal population. Seal-Alert SA puts it as follows: “It is clear
that harvesting pups clearly leads to an unnatural increase in pup production.”⁶²

13.3.2In an interview with Yana Smith, Mr Hugo said; “If not culled (the Namibian seal population) would
have been 14 400 pups instead of 250 000 – 300 000.

Ms Smith remarked “The above statement is dismissed

by all the scientists spoken to as ‘utter nonsense’”.⁶³

13.4 Sealers must identify the seals to be killed as those in the first years of life. The Dawson
Edward Opinion (p.24) alleges that the sealers who are undertaking these activities are not
experienced harvesters, nor are they citizens with any knowledge of the aging process of a
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seal or the identification of a seal pup. But according to the most experienced sealers, they
have between them more than 110 years of experience in seal harvesting plus the 13 years
experience of Mr Cilliers. According to them, when they herd a group of seals inland and
allow the bigger ones to escape, between 50 – 100 pups remain. They can easily identify the
pups that must be killed, because they are the ones that were born the previous December
and are the smallest in the colony.
13.5

According to the Dawson Edwards Opinion (p.28), previous submissions on behalf of the
sealers themselves have shown that they kill on average 1000 seal pups in a morning. The
sealer’s version is that they kill on average 500 seal pups during a morning.

13.6 The Dawson Edwards Opinion (p.23) alleges that in the video evidence submitted to them,
there was no clear indication of any inspector that was overseeing the activities of the
sealers. Further on in the Opinion (p.32) they allege that in the video evidence that they
have been presented with, there was only one inspector present. According to the sealers,
Mr Cilliers or a supervisor, together with two fisheries inspectors who rotate every second
week, are always present during the harvesting.
13.7

It is alleged that the seal harvest in Namibia can never comply with the domestic
regulations or the international standards. On the contrary, two experts who observed the
first harvest in 2010, when 260 pups were killed, certified that not a single regulation was
breached. They were satisfied that the slaughter was as humane as that of slaughtering
cattle in an abattoir. In my view this shows that with proper implementation, the seal
harvest can comply with the domestic regulations and international standards.

13.8

It is alleged that the TAC determined by the Minister of Fisheries and Marine Resource has
been inconsistent with population numbers which resulted in unsustainable harvesting. The
TAC for 2006 was 85000 which amounts to 70% of the total pup population. It is further
aggravated by the fact that the natural mortality of seal pups born as well as the effect of
jackal predation which accounts for 25 – 32% and 25 – 35% respectively; this leaves an
almost non-existing pup population (p.28-29). On the other hand, the Ministry’s position is
that the seal population is in a healthy growing state; the current seal population is ±700
000 individuals; the TAC stands at 600 males and 80 000 pups per season. According to Mr
Cilliers, factors which adversely affect the harvest, cause that they never actually fill the
allocated quotas.

FINDINGS
Having considered all the submissions and information received from various concerned
organisations as well as my own research, site visits and interviews, I find that:
•

the exploitation of Cape fur seals along the Southern African coast represent one of the
oldest commercial fisheries in the region and dates back more than three centuries;

21 | P a g e

•

despite the early years of uncontrolled and indiscriminate exploitation, seals are still with us
and will be with us for a long time to come if we are careful;

•

seal harvesting at Cape Cross started in 1884 when it was the monopoly of the Deutsche
Kolonial-Gesellschaft;

•

the legal framework which the Namibian government put in place for the sustainable
utilization of living natural resources is well anchored and its accession to a number of
international instruments, demonstrates its commitment to the management of its marine
resources;

•

the harvesting of seals are lawful; the Minister of Fisheries and Marine Resources does not
exceed his jurisdiction and his power in respect of the management and utilization of seals
in Namibia, extends over Namibian waters and Namibian land, including Cape Cross and
Wolf and Atlas Bays;

•

seals, when harvested, are not under the control of the sealers because they are
unrestrained, always in motion and run towards, past and away from the clubbers;

•

seals, as wild animals, do not fall within the ambit of the definition of animals in the Animal
Protection Act (APA); the sealers, and by extension “the authorities who permit the cruel
treatment of pups”, can thus not be in breach of any of the provisions of the APA; the APA
does not confer rights on seals, but does protect them from cruelty;

•

pups are not allowed to settle down as required by the Regulations; as wild animals they
can only settle down when confined;

•

however gruesome it may sound, the stunning and sticking method used for killing pups is
the most practical and the only one applicable to the harvest in Namibia;

•

a club strike on the head of a pup (although it may appear brutal) is humane if it achieves
rapid, irreversible loss of consciousness and leading to death;

•

the Namibian harvest does not always comply with the “four steps” method of effective
hitting/shooting, effective monitoring, effective bleeding out and effective implementation;

•

the Regulations do not place an upper limit on the size of the group of pups to be held
before clubbing begins and do not specify a time limit between stunning and sticking;

•

the Regulations do not require that male seals should be bled-out after shooting;

•

Regulation 18(1) is in conflict with section 32(1) of the MRA; such inconsistency is
undesirable and creates uncertainty;

•

the Ministry of Environment and Tourism issues CITES export permits and not the Ministry
of Fisheries and Marine Resources;

•

the Regulations do not require that sealers should be trained and competent in the
procedures they use, including killing methods, monitoring death, etc.

•

the state veterinarian inspects seal products before they are exported;

•

the Ministry of Fisheries and Marine Resources is very reluctant to part with information
(which is in any event in the public interest), even to the Ombudsman.
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RECOMMENDATIONS
From the facts placed before me I do not have adequate and sufficient grounds in law and fact to
recommend to the Namibian government to stop the annual seal harvest; however, I do believe
that the following recommendations may address the concerns relating to seal harvesting in
Namibia:
•

Regulation 18(1) of the MRA Regulations should be amended to bring it in line with section
32(1) of the MRA.

•

Regulation 20 should be amended by adding the following requirements:


After being killed by shooting, adult seals should be bled out;



seals (both pups and adults) should be bled out as soon as possible, preferably immediately
after they have been successfully stunned or shot, and they should be checked to ensure
that they are irreversibly unconscious or dead;



compelling rights holders to erect temporary enclosures where pups, not exceeding 100 at
a time, can be confined to settle down before they are released and clubbed;



rights holders should ensure that each harvest complies with the “four steps” method of
effective hitting/shooting, effective monitoring, effective bleeding out and effective
implementation;



sealers should be trained and competent in the procedures they use, including killing
methods, monitoring death, unconsciousness and rapid bleeding.

•

The

Minister

should

consider

independent

monitoring

of

harvests

(without

commercial/industry or NGO links) to provide certain critical information on seal killing and
stunning from a welfare prospective.
•

It is in the public interest that data (information) regarding the total number of the seal
population, the size of the quotas, the actual number of pups and male seals harvested, etc be
published annually.

•

If the Minister did not publish the texts of all conservation and management measures adopted
under any international agreement to which Namibia is party, in the Gazette, it should be done
without delay.

I am indebted to all who provided me with valuable information which enabled me to draft this
report; it assisted greatly in making my journey from the unknown to the known much easier.
I trust my Report with its findings and recommendations will ensure better compliance with
domestic legislation, international agreements to which Namibia is a party and ensure a seal
harvest more humane than that of slaughtering of cattle in abattoirs.
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